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______
^

REX B. GOODCELL, Former Collector

of Internal Revenue for the Sixth Col-

lection District of California,

Appellant,

V. Y

THE KERN RIVER OILFIELDS OF
CALIFORNIA, LTD., a corporation,

Appellee.

BRIEF FOR THE APPELLANT

Opinion Below

The only previous opinion in the present case is that

of the District Court of the United States for the South-

ern District of California (R. 35-36), which is not

reported.

Jurisdiction

This appeal involves income taxes of The Kern River

Oilfields of California, Ltd., a corporation, for the fiscal

year ended May 31, 1923 (R. 28), and is taken from a

judgment of the District Court in favor of the taxpayer

entered November 8, 1933 (R. ^22-23). The appeal is

brought to this Court by petition for appeal on behalf



of the Collector of Internal Revenue filed February 8,

1934 (R. 49), pursuant to Section 128 (a) of the Judicial

Code, as amended by the Act of February 13, 1925.

Questions Presented

1. Whether a British corporation, doing- business in

the United States, is entitled to deduct from gross income,

income taxes paid to Great Britain when such income

taxes were deducted from dividends paid to its stock-

holders.

2. Whether the judgment is supported by the findings.

Statutes and Regulations Involved

The applical^le provisions of the statutes and regulations

involved will l)e found in Appendices A and B in appel-

lant's brief in the case of Galen H. Welch, Collector, v.

Tile St. Helens Petroleum Company, Ltd., a corporation,

No. 7488, now pending before this Court.

Statement

The facts were stipulated. (R. 27-34.) The appellee

is a corporation organized under the laws of Great Britain,

having an office and place of business at Los Angeles,

California (R. 27), whose income from sources within

the United States during the fiscal year ended May 31,

1923, was 56.584 per centum of its total income from all

sources during that year (R. 29).

During the fiscal year ended May 31, 1923, appellee

accrued and paid to the government of Great Britain an

income tax amounting to £8,766-5-0 Sterling which, at



the rate of $4.55, was the equivalent of $39,886.44 in

United States currency, of which appellee deducted from

dividends paid by it to its stockholders during said fiscal

year an amount of at least $22,569.34 on account of said

British income taxes. (R. 29.)

In its income tax returns for the fiscal year ended

May 31, 1923, appellee reported a tax due therein of

$9,863.30, which was duly assessed and paid to appellee,

then Collector of Internal Revenue for the Sixth Collec-

tion District of California. (R. 28.)

On or about April 6, 1926, appellee filed with the Com-

missioner of Internal Revenue a claim for refund of

$1,090.70 of the tax paid for the fiscal year ended May 31,

1923, claiming that said appellee had inadvertently omitted

tO' include certain expenses incurred by its London office.

(R. 6.) Thereafter, on or about August 15, 1927, appel-

lee filed witli the Commissioner of Internal Revenue a

claim for refund of $9,863.30, being the whole of the tax

paid foi- the sam.e fiscal year, claiming additional deduc-

tions of £150-0-0 on account of California audit fee;

£202-2-0 on account of travelling expenses; £8,609-19-8

on account of administration expense; £9,395-12-5 on ac-

count of British income taxes deducted from dividends

received; and £8,766-5-0 on account of British income

taxes (representing amounts deducted from dividends paid

to its stockholders. (R. 6-7.) The Comimissioner allowed

appellee's claim for refund to the extent of $2,770.88, and

rejected it to the extent of $7,092.42. (R. 28-29.) No
other deductions were claimed by appellee in its claim for

refund (Ex. 5), or in the complaint (R. 4-10). The Com-



missioner has allowed no deduction on account of said

British income tax for the fiscal year ended May 31, 1923.

(R. 30.) Appellee contended, and appellant denied, that

appellee was entitled to such deduction, but it was agreed

that if said British income taxes were deductible, the

amount of such deductions for the fiscal year ended

May 31, 1923, was $22,569.34. (R. 29.) This amount

was allowed as a deduction by the court. (R. 20-21, 42-43.)

Upon the basis of the disallowance by the Commissioner

of appellee's claim for refund to the extent of $7,092.42

(R. 29), this suit was commenced on November 6, 1930,

for the recovery of $2,821.17 (R. 4-10).

By stipulation a jury was waived, and the case was tried

by the court without the intervention of a jury. (R. 26.)

At the close of all the evidence, counsel for appellant

moved for judgment in favor of the appellant (R. 31), and

on September 21, 1933, the court, by minute entry ordered

judgment in favor of the appellee (R. 35-36). The appel-

lant filed requests ,for special findings of fact and con-

clusions of law (R. 37-38), which were denied by the

court (R. 43). The findings adopted by the court (R. 18-

21) were those requested by the appellee (R. 39-43).

The court held that the appellee was entitled to a de-

duction of $22,569.34 on account of dividends paid to the

government of Great Britain and deducted from dividends

to its stockholders (R. 20-21), and on this basis rendered

judgment for the appellee for $2,821.17 (R. 22-23). From

the judgment for appellee the appellant has appealed.

(R. 49.)
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Specification of Errors to be Urged

The court erred (R. 50-54)

:

1. In rendering judgment against the appellant and in

favor of the appellee in the amount of $2,821.17, together

with interest at the rate of six (6%) per cent on $2,157.22

from February 15, 1924, and on $663.95 from November

14, 1923, with costs taxed at $20, in that the evidence

herein and the facts found therefrom by the court and the

record in this cause are insufficient to support a judgment

in favor of the appellee in said amount, or in any other

sum or at all, for the reason that said evidence and the

facts established and found by the court and the record

disclose that appellee is a corporation organized under the

laws of Great Britain which, during the fiscal year ended

May 31, 1923, accrued and paid to the government of

Great Britain an income tax equivalent to $39,886.44 in

United States currency; and that the appellee deducted

from the dividends paid by it to its stockholders during

said fiscal year an amount of at least $22,569.34, on ac-

count of said British income taxes.

2. In rendering judgment against the appellant and in

favor of the appellee herein for the reason that said judg-

ment is not supported by the facts found by the court

herein for the reason that the court found as a fact that

during the fiscal year ended May 31, 1923, appellee ac-

crued and paid to the government of Great Britain an

income tax in the amount of £8,766-5-0 Sterling which, at

the rate of $4.55, was the equivalent of $39,886.44 in

United States currency. The income of appellee from

sources within the United States during the fiscal year
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allow the appellee a deduction on its income tax return for

the fiscal year ended May 31, 1923, in the amount of

S22.560.34 for income taxes accrued and paid to the gov-

ernment of Great Britain, and in le\'>'ing tax assessments

upon the basis of net income computed without the allow-

ance of said deductions for the reason that the e\-idence

introduced and the facts found therefrom by the court

disclose that the amount of S22.569.34 so accrued and paid

to the gnovemment of Great Britain for income taxes by

appeUee was by it deducted from di\-idends paid by it to

its stockholders during said fiscal year ending May 31.

1923.

6. In failing to find and conclude as a matter of law

herein that no part of the amount of S22.569.34. accrued

and paid by the appellee to the government of Great

Britain as an income tax during the fiscal year ended May
31, 1923. and deducted by appellee from dividends paid by

it to its stockholders during said fiscal year, was deductible

from appellee's gross income for said year in computing

the correct income tax due from it to the Government of

the United States..

7. In not rendering judgment against the appellee and

in favor of the appellant for his costs and disbursements

expended herein.

Argument

This appeal involves the identical questions that are pre-

sented in the third argument in the brief for the appellant

in the case of GaJefi H. Welch, Collector of Internal Reve-

nue far the Sixth Collection District of Califonua z\ TJw

St. Helens Petroleum Company. Ltd., a corporation. No.
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7488, now pending before this Court. The appellant's

position is fully presented in the brief for the appellant

filed in that case. It will, therefore, not be repeated here

but is included herein by reference. Accordingly, copies

of appellant's brief in The St. Helens Petroleimn Co., Ltd.,

case, No. 7488, are served herewith upon counsel for the

appellee.

Conclusion

For the reasons stated in the appellant's brief in The

St. Helens Petroleum Co., Ltd., case, No. 7488, it is urged

that the decision of the court below in holding that

amounts accrued and paid by the appellee to the govern-

ment of Great Britain as an income tax and deducted by

appellee from dividends paid by it to its stockholders dur-

ing the fiscal year was deductible from appellee's gross

income for that year, was erroneous, and should be

reversed.

Respectfully submitted,

Frank J. Wideman,
Assistant Attorney General.

SewALL Key,

M. H. Eustace,

Special Assistants to the Attorney General.

Peirson M. Hall,

United States Attorney.

Alva C. Baird,

Assistant United States Attorney.

Eugene Harpole,

Special Attorney, Bureau of Internal Revenue.

January, 1935.
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